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US. Ratifies Maritime Boundary Treaty with Mexico

Jodir AL Dl LA AL LML

Overview

O October 23, 1997, the United
States Senate ratfied o maritime
boundary treaty with Mexico that
had lain in limbo for nineteen
vears., The two countries signed
the TreaTy on MARITIME
BouspariEs BETWEEN THE LINITED
STATES OF AMERICA AND THE
UsiTEnr MEXICAN ~ STATES!
(“Treaty™y in 1978, Mexico rati-
ficd the Treaty a vear later.
However, the ULS. Senate was sai-
isfied o leave the treaty signed
bt unratified.

The Senate ratification means
that the Treaty's mantime  bound-
ary formally comes into force
between the twe nations, The
agreement draws a line through
much of the western and central
Gulf of Mexico where claims of
the two countres might have oith-
erwise overlapped. While allo-
cating most of the western and
central gulf areas to one or the
other of the two nations, the
boundary line leaves an opening
[“western gap™ ) where the 200
mile clamms of neither side reach-
5 (see illustration on page 7).
The two nations may soon begin
negotiations regarding o1l and gas

development in thal area.,

The Treaty will allow each
nation to lease valuable o1l and
gas areas o production compa-
nies without fear of territorial dis-
pute claims by the other nation,
In September, members of the
Clinton Administration along
wilh oil and gas industry repre-
sentatives advocated ireaty ratifi-
cation before a subcommittes of
the Senate Foreign Relations
Commitice. The administration
and the industries lauded the
treatly as a means of removing
uncertainly over ownership of
large expanses of valuable sub-
merged lands. With no formal

Eleventh Circuit Finds Drainage

Ditch Waters “Navigable”
United States v, Eidson, 108 F.3d 1336 (11th Cir. 1997).

Michael I MeMillan, 31,

Introduction

In March 1997, the Court of
Appeals for the Eleventh Circuit
upheld the conviction of Charles
and Sandra Eidaon for violating
thie Clean Water Act (the Act) by
dumping sludge into o Tampa,
Florida drainage ditch. The court
gave "navigable waters” an expan-
sive meaning by including waters
Nowing through the drainage ditch
as navigable waters of the United
States.! The count reasoned that
the At aims o profect our nation’s

waters from pollutants whether the
waters flow through natural water-
wivs of man-made channels such
s drainage ditches.

Background
Charles and Sandra Eidson
opwned and operated Cherokee
Trading Partners, [ne. {Cherokee),
@ used oil recyeling and disposal
business.? On April 25, 1990, a
Tampa, Florida police officer
observed a Cherokee company
truck releasing a sludge sub-
stance into o drainage diteh which
eventually emptied into Tampa
aee Bideon, py. §
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Recreational Red Snapper Fishery Closed

Richard K. Walleee

The recreational red snapper
fishery in the Gull of Mexico
closed November 28, 1997, for the
first time ever, It affected hun-
dreds of small businesses in the
form of charter boats, head hoats
and support mdusiries, The clo-
SUTE Came as i surprise, resuliing
in anger and dismay by the recne-
ational fishing industry. Bul how
amad why did the closure occur?

Red snapper were first regulat-
ed under a ishery management
plan in 1984 when the Gulf of
Mexico Fishery Management
Coungil set a thirieen inch mini-
mum length limit, By 198K, com-
puter models provided sufficient
data to suggest that red snapper
were severely overfished.

I 1900, the Council se1 a goal
to rebuild the spawning potential
oof the snapper stock 1o fwenty per-
cent of its unfished condition by
2000, The Council imposed a
seven fish recreational bag limit
and a 3.1 million pound commer-
cial gquota, Later, the Council
adjusted quotas to 3.06 million
pounds for the commercial fishery,
204 million pounds Tor the recre-
ational fishery, and lengthened the
rebuilding time to 20049, Once the
commercial fishery reached ins
quaota, regulations required its clo-
sure, but the recreational fishery
wis nod subject woa closure,

The second year the comimer-
cial quota was in place, the quota
was reached in 53 days and the
fishery closed, Despite attempts
to lengthen the commercial season
through trip limits and split quao-

tas, the quotas were met in short
time periods, Meanwhile, the
recreational fishery was exceeding
its quota by 100,000 1o nearly 3
million pounds from 1991 10 1994,
As g result, the bag limin was
reduced to five fish in 1995, but
the recreational fishery still
exceeded the quota by 1.2 million
pounds. This problem appearcd 1o
he solvied when the recreastional
quota was increased 1o 447 mil-
lion pounds in 1996 and the fish-
ery did not meet this limit.

For a time, anccdotal neports
from recreational fishermen indi-
cated that fish were abundant and
the commercial sector was readily
fulfilling its guota. But, in the
halls of Congress, the Magnuson
Fishery Conservation and Man-
agement Act was undergoing a
scheduled reauthorization and
numerous changes. [Uincluded a
provision requiring the Gulf of
Mexico recreational snapper fish-
ery to close when it reached s
quota. Other changes that could
effect the red snapper fishery wene
the more generic requirements that
redefined overfishing as the rate of
fishing mortality that produces a
maximum sustained yield ona
continuing basis, 1t also required
rebuilding times o be ten years or
less unless circumstances indicat-
e otherwise.

In November, the recreational
red snapper fshery closed when it
reached its gquots,  As laie as
October, however, Mational
Marine FisHeries Servies scienlists
were 1elling the charer boat indus-
try that there was little chance that
the fishery would reach its quoti,

These inaccurate projections have
focused the debaie on methods of
measuring the recreationsl catch.

The current method is (o wse
cdata from the Marine Recreational
Fishery Statistical Survey, Hewd
Boat Survey, and the Texas Porks
and Wildlife Department Survey.
These surveys were not designed
to specifically measure the red
snapper catch, but are long stand-
ing surveys that have been adapted
1o determine when the gquota is
reached, Recreational interests ane
disputing the accuracy and preci-
siom of the surveys os they relate o
closing the fishery.

While concern is high over
this first ever closure, greater prob-
lems loom on the horizon. The red
spapper Dshery will open again on
Janmuary I, 1998, Recreational
fishermen will be back in Torce
catching fish. In all ikelihood, the
average fish will be o lintle bigger
than in 1997, Since the quotn is
measured in pounds, it will take
less fish to reach the quota than in
1997 and the Gshery could ¢lose
garlier than late November,
Furthermore, the Council 15 cur-
rently debating whether 1o lower
the guota based on recent reviews
of the red snapper model.
Laowering the quota would resuli
in lower bag limits, earher ¢lo-
siires of haoth,

Ferhaps even more trouhle-
some Tor recreational and com-
mercial interests are the other
requirements in the Magnuson-
Stevens Fishery Conservation and
Management Act and their inter-
pretation by the National Marine
Fisheries Service. The Gulf
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Council has been advised by 1ts
Reef Fish Stock Assessment Panel
that in order to meet the new dehi-
nition of overfishing, the recre-
ational and commercial quotas
would have o be redoced Trom
their current levels or bycatch
reduced hevond levels that are cur-
rently achievahle, The Panel has
further advised that it is biologi-
cally impossible 1o achieve the
new conservilion standard witlan
the recommended ten years even
if all fishing for red snapper were
stopped and the byeaich of red
anapper completely eliminated,

Extreme solutions such as
the recreational fishery closure
are representative of the Gulf
Council’s dilemma. The new
Magnuson-Stevens Act requires
the Council o take o conservative
approach in managing red snap-
per. The Council must rely on the
computer model which is unyield-
ing in its estimate of the status of
red snapper and the course neces-
siry 1o rebuild the stocks,

On the other hand, fisher-
men imsist that the old manage-
ment regime works fine. By their
account, red snapper are more
lentiful and larger than [hor 15
vears ago and Turther restnctions
unnecessarily pose a serious threal
to the sportfishing industry,
Despite these observations and
concerns, the Council will have
little room o mancuver and will
have w wse the computer dati as
the best available data and comply
with provisions of the Magnuson-
Stevens Act. B

Wallace is a Marine Specialist
with the Alabama Nea Grani
Extension,

Eidson continued from pg, |
Bay. Charles Eidson admitted to
an environmental inspector that he
directed the driver of the truck 1o
cmply the contents into the
drainage ditch. Evidence later
showed that Cherokee emplovees
regularly discharged waste sludge
it the ground, woods, and ditch-
ex while documenting that such
muternal was discliwrged into @ fc-
titious “Tank B3

Prozecutors charged Charles
and Sandra Evdsen in federal dis-
inct court with violating the Clean
Water Act by discharging pallu-
tants imto waters of the United
States, After a jury trial, Charles
amd Sandra Eidson were convicted
amd this appeal follivwed,

Clean Water Act: Broad
Interpretation of Navigable
Waters

Congress enacled the Clean Waler
Actin 1972 1o “restore and main-
tain the chemical, phvsical, and
biclogical imegrity of the Nation’s
waters.”™ The Act made i illegal
to “knowing lv discharge or couse
the discharge of pollutants into
navigable waters of the United
States.”’ Congress defined navi-
gable waters as “the waters of the
United States, including the terni-
torial seas,™

Recognizing that water moves
in hvdrologic cyeles, Congress
mamdated that discharge of pollu-
tants must be contralled ot the
source, Accordingly, pollutants
must be regulated in navigable
walers, portions thereof, and their
tnbutanes, The drainage ditch ar
issue channeled waters through a
drainage canal and into Picnic

Island Creek, o tributary o Tampa
Bay. Consistent with the broad
congressional definition of naviga-
ble waters, the Eleventh Circuit
fownd that the waters Tlowing
through the drainage ditch were
subject o Clean Water Act regula-
tion because of their potential 1o
pollute the waters of Tampa Bay.

The Eidson Appeal

On appeal, the Eindsons
claimed their activities did not fall
unider the Clean Water Act for
three reasons, First, the defen-
dants argued that the Act did not
govern the dramage ditch because
the water flowing through the
ditch is not “navigahle-in-fact.”
The Eleventh Circuit dented this
argument. The court explained
that “Congress intended o regu-
late the discharge of pollutants
into ] sweaters that muy eventually
lead toowaters affecting interstate
commerce.”" In addition, the
Eleventh Circuit followed the
landmark Supreme Court decision,
LLE v Riverside Bayvview Homes,
where the Supreme Court Tound
that Congress granted navigable
wirlers a wide degree of interpreta-
ton W protect the nation’s water,®
The court concluded that aciual
navigalion is mol necessary o
establish authonty under the Clean
Water Act,

Second, the Eidsons argued
that the Act does not apply to the
drainage dieh becavse the ditch is
a man-made channel. The coun
dismissed this argument by hold-
ing that Congress did not intend to
distinguish between man-made
and natural water routes, The
court recognized that [ plelluiams
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are equally harmful to this coun-
try’'s water quality whether they
travel along man-made or natural
routes.”" The court noted that
other courts have found sewers and
mosquito canals to be navigahle
walers for purposes of regulating
illegal dischorges, ™ The pollutants
discharged by the Eidsons would
reach Tampa Bay whether the dich
was natural or man-made. The
courl concluded that this pollution
was the specific result Congress
sought to prohibat.

Finally, the Eidsons argued
that the Act should not apply
hecause waters Plowed only mter-
mittently through the drainoge
ditch. Again, the

drainage ditch can be o navigahle
waterway under the Clean Water
Al

Clean Water Act: Pollutants

The Eidsons also appealed the
finding that the petraleum-based
sludge pumped from the Cherokee
truck was a pollutant under the
Clean Water Act, The Eidsons
argued that the term “pallutans,”
as defined under the Act, 15 uncon-
stitutionally vague because the Act
does not specifically include
“petroleum-based product[s]."!
The court denied the argument, B
rewiewed the Act's list of pollutants
and Tound that while its contents

court declined the
argument. The court
reasoned that pollu-
tamts need mel reach
bodies af  water
immediately or con-
finwously tir cause
harm. Following o
similar finding by
the Tenth Circuit, the

court stated that as
long as the pollutants would poten-
mally flow into a navigable water-
way during significant rainfall,
then the waterway may spresd
environmental damage and con-
tains waters of the United States,!!
The count emphasized that the
capucity for environmental duam-
age was significant in Eidson. The
ditch was part of a dramage system
designed o discharge storm water
into Tampa Bay. Thus, the diteh is
a tributary of Tampa Bay and dur-
g heavy rainfall and high tide, s
water carries pollutants into the
Bay., By denying the Eidson
appeal, the court ruled that a

were browd, they were not uncon-
stitutionally vague, Given the
nature of the liguid dumped into
the drainage ditch by Cherokee,
the court coneluded that “an ordi-
nary person should have been able
to understand that the petrolesm-
based, sludge-like substance was
industirial wasic within the mean-
ing of the [Act].”"!3

Conclusion

In order o protect the waters of the
United States., the court effectively
expanded the Clean Water Act’s
authority 1o almast any avenue ok
drainage affecting interstate

Consistent with the broad

wiliers,
congressional definition, the
Eleventh Circuit found that the
waters flowing through the Tampa
drainage ditch were navigable
waters even though they are not
navigable-in-lact, do not fow con-
tinuously, and flow through a man-
made channel. ®
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Trealy continued from pg. |
opposition, the Treaty ran its
course through the Foreign
Relations Committee 1o the Tull
Senale for a ratification vole soon
after the hearings,

Background

Wast oil and gas reserves located
below the submerged lands of the
gulf constitute envrmous wealth
for the nations who hold legal
claim to the lands. However, us
late as 1952, state of the an tech-
midopy limited drilling 1o one hun-
dred Feet of water, Eventually,
offshaore barge drilling allowed for
oil and gas extraciion in waler
depths up 1o 300 feet. Drilling
J00 foot-plus depths required
floating drillships with stabilizing
eguipment that comld withstamd
wind and currents and compensate
for the roll and pieh of o surging
s,

Exploration in one thowsand-
foot-plus depths required another
quantum leap in engineering tech-
nology. Dvnamic stationing, an
anchorless method of mooring,
uses position referencing systems
10 feed mformation to a drillship’s
thrusters o maintain a ship's loca-
tion relative o the sea floort By
1970, the technology existed Lo
deill im 2,000 feet of water and
sctual exploratory drlling was tak-
ing place at 1,400 feer.?

Until recently, ail and gas
development was prohibitively
costly in the deep waters of the
gull in proximity of the provision-
al maritime division between the
countries, After a century of engi-
neering improvements, those arcas
have recently become potentially

profitable sites Ffor oil and gas
development.

Im 1995, the United States
amended ws federal laws govern-
ing the rovally payment Sysien on
pffshore oil and gas production
and, in so doing, lowered the eco-
nomic hurdle that had kept the
technological advances on the
blackboards and off the ocean
flesor. The recent surge in oil and
gus exploration in the Gulfl s due
in large part 1o the Outer
Continental Shelf Deep Water
Royaly Relief Act?

The royvalty reliel provisions
in 1995 are relatively straightfor-
ward, They are designed o “pro-
mote development or increased
production” on existing lease tracts
and to “encourage production of
marginal resources”™ on existing
and as vet unleased tracts in the
deepwater areas of the Gulf of
Mexico.” They do so by removing
the initial rovalty payments for o
tiered level of production based on
the depth from which oil and gas
are recovered. As a result, oil and
gas companies which would other-
wise forego production may now
reduce their costs of production.

The Act succeeded in spurming
interest in leasing decpwaler iracls
of the western and central regions
of the Gull of Mexico, In 1995,
the last vear in which lease sales
pecurred without the Rovalty
Relief Act in place, high bids for
OCS leases in the Gulf of Mexioo
totaled 5306 million®  Two lease
sales in 1996 brought in over $850)
million.*  And 1997 lease sales in
the Gulf garnered over 51 hil-
lion ™ The Onancial atractive-
ness of the new deepwater rovally
relief provisions is illustrated by

the Fact that over hall of the tracts
leased since the Act went into
effect are in deepwater areas, 1.6,
200 meters depth or greater.

The Boundary Delimitation and
the Western Gap

In the 197075, & number of nations
made claims ol extended acean
qurisdiction. In 1976, Mexico
claimed o 200 nawtical mile
Exclusive Economic Zone (EEZ)
while the United Staies extended
its fisheries jurisdiction to 200
nautical miles (which would even-
tally be claimed as a U.S, EEZ in
1983011 A potential conflict arose
since the extended jurisdictions
overlapped in those areas of the
Ciulf where the distance between
the landward basclines was less
Ltham the 404 mavtical miles neces-
sary Loy accommodate each stale’s
Full claim. The two nations agreed
to provisional maritime hound-
aries on November 24, 197612
Subsequently, they entered into
negotiations that led w the 1978
Treaty.

The Treaty employs an
equidiztant method of calculating
a boundary Line v reach an equi-
table delimitmtion between the
nations. Due 1o the geography of
the Gulf of Mexico and the 1wao
states there exists a gap roughly
triangular in shape in the western
Gulf of Mexico where the respec-
tivie EEL's do mot meet. That west-
ern gap was lelt open for fulure
negotiations since either state
might make some claim to the sub-
merged lands Iving thercunder
pursuant o the principles
comployed in claiming appunenant
continental shelf aneas.

[l
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[n 19749, Mexico ratified the
treaty. On Junvary 23, 19749, the
President of the United States
iransmitted the Treaty 1o the
United States Senate to gain the
necessary advice and consent via
the domestic ratification process.
While the United States Senale’s
Foreign Relations Committee held
hearings and favorably reported
the Treaty 1o the full Senate for its
advice and consent in 1980, the
Senate declined w ranify i, While
no apparent reasons exisied (o
object o Treaty ratilicanon, nei-
ther was there a perception that
boundary delimitation in the area
was of any lagh priority. A num-
ber of Senotors requested that a
comprehensive study he initated
on the resources that might be
abtained from the gulf. Asa
result, the Treaty lingered in limbo
for anather seventeen years.

Deepwatler  Leasing  Near
Boundary and Western Gap

The increased exploration and
leasing activity that has taken
place in the Gull of Mexico as a
result of the Deepwater Royalty
Reliet Act ratsed concerns in the
energy production industries over
the certainty of the territorial
boundary between the U5, and
Mexico as well as the jurisdiction
over the western gap.

il and gas producers were
looking at prospective drilling
sites which came close to or strad-
dled a legally uncerain boundary
line, They also indicated interest
in potential lease sites within the
western gap. In 1997, the U5,
Minerals Management Service.,
the agency with authonty to solic-

it, aecept, and adminisier lease
tract bids, announced that iwwould
offer offshore leases for tracts in
the western gap contingent upon i
successiul agreement between the
twao mations on that area. ' The
Covernment of Mexico indicated
that no agreement on the gap could
be considered until the LS. first
ratified the boundary treaty. The
increased interest in the deep
waters of the Gulf of Mexico
prompied the VS, Senate Foreign
Relations Committee to hold hear-
mgs i Seplember of 15997 regard-
ing the maritime boundary in the
Ciult.

Witnesses who addressed the
Commitiee unanimously endorsed
expedient ratification of the
Treaty. Testifying on behalf of the
LS. Department of State, Deputy
Assistant Secretary Mary Beth
West indicated that deepwater oil
and gas exploration in the Gulf of
Mexico made prompt Treaty ratifi-
cation an essential step in estiab-
lishing a mutually recognized
houndary line that would consti-
tute the certainty sought by com-
mercial industries, '#

Senator Frank Muorkowski,
Chairmn of the Senate Commities
on Energy and Natural Resources,
urged the Foreign Relations
Committee e promptly and favor-
ably report the Treaty to the full
Senate in an effort 1o have it -
fied before the adjournment of
Congress in 1997.1% He noted the
*“tremendous positive impact”™ of
the Deepwater Rovalty Relief Act
and wrged Treaty ratification as a
means af “settling a permanent
houndary between the U5, and
Mexico,” Ratification, posited
Murkowskr, would enable “the

orderly acquisition and develop-
et of ol and gas leases along
ihe LS, side of the imternational
lime,” 10 The Senator also envi-
sioncd a ratified Treaty as 2 step
towvards an amicable agrecment
that would allow for the allocation
of lease sites in the wesiern gap.
Wi are hopefol that resolution of
the permanent boundary will Tucil-
itate agreement over division of
that area of such great promise,”
noted Murkowsk '

Oil and gas industries lined up
in support of the Treaty. In a wril-
Len statement submitied dunng the
Committee hearings, oil and gas
interests joimned wgether o advo-
cate quick ratification as a means
of providing territorial stability
upon which sound commercial
planning could be based. '™ The oil
and gas interests reiterated that rat-
ifeatien is a vital element to allow
negatistions (o take place between
the two countries regarding the
western gap.!?

Presidential Praise for Treaty

The Foreign Belations Committce
favorably repored the Treaty o ihe
Senate shortly after the hearings.
The full Senate voled o ratfy the
treaty on October 23, 1997, The
two couniries” leaders made spe-
cific reference 1o, the final formal-
ization during a visit by Mexico's
President Ernesto Zedillo o
Washington in mid-November. In
a joint declaration issued from the
White House, Presidents Clinton
and Fedilla emphasized the “ranfi-
cation of our Maritime Boundary
Treaty as an important step o fully
demarcale our common mariime
border” e



Maritime Boundary Line

Based on the Treaty on Maritime Boundaries Between Mexico and the U.5.

Mexico EEZ
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Biloxi Tidelands Subject of Trust Land Exchange

Kristen M. Flerchier, 100 qod Bebecca Jordan, 21

A year ago, the Mississippi Secretary of State’s office
tramsferred 6,72 acres of tdelands o Mirage Resorts
in exchange for 4,225 acres of undisturbed habitot
located inthe three Mississippi coastal counties. The
exchange is unigue because Mississippt tidelands are
public trust lands, meaning the State holds the lands
for the benefit of the public and may convey the lands
to private partics only under specific circumstances,
By exchanging the Biloxi tidelands, the Secretary of
State created a new avenue of ransferring trust lands
and, in the process, added over 4,006 acres of pristine
habitat o state ownership,

Mirage Resorts planned a 5500 million invest-
ment including & Aoating casing, hotel, entertainment
complex, and convention center. Mirage approsched
the Secretary of State Erie Clark in his capacity as
trustee over the idelands, The company hoped o buy
the tidelands rather than lease the lands which s com-
mon on the Mississippi golf coast. The land exchange
which mide the investiment possible s the first of s
kind in Mississippi history.

Mississippi’s Public Trust Tidelands

Mississippt tidelands are those lands which are “tidal-
Iv affected” or those lands which are daily covered
and wncovered by water by the action of the tides, up
1o the mean ling of the ordinary high tides.! The
Mississippi tidelands are held in the public trust o
preserve the public’s ability to use and enjoy the trust
lands for navigation. recreation, and fisheries.? The
Secretary of State administers the trust including con-
trolling and managing the rust assets: the tidelands,
The Mississippi Constitution states that public
trust lands shall pever be donated directly or indirect-
ly o private corporations and can be sold only at fuir
market value or greater.? The Mississippi Supreme
Court has expanded this directive, I 1986, the court
stated that a permanent conveyance of public trust
land is subject to g two-step approval process: (1) the
conveyance must further o higher public policy and
(23 be enacted by the legisluure, Therefore, no mat-
ter how compelling the public purpose may be, absent

an action by the Mississippi legislature, the Secretary
cannot convey public trust land 1o a private party such
as Mirage Resonts, The Mississippi legislature, bow-
ever, granted the Secretary an exception for lands
which were substmtially Nlled pror o emectment of
the Coastal Wetlands Preservation Act of 19733
Filled lands may be offered for sale without legisla-
tive engctment as long as the sale benefis the public
trust, Unfilled lands may be leased but in order o sell
them, the Secrctary must Tollow the two-slep process,

In recent years, the state’s tidelands have substan-
tally imereased in value due 1o leases of the lands (o
casing barges. In 1989, the Mississippi Legislature
created the Public Trust Tidelands Fund 1o hold
and disperse revenue generated by these leases.®
Numerous casinos have lease agreements with the
Secretary, paying S300,000-5700,006 per year into
the Fund for use of the lands. In those cases, the
Secretary determined that the trust gained more from
leasing the lands than from leaving them in their pre-
vious state,

Rather than leasing, Mirage Resorts approached
the Secretary of State wishing 1o purchase 6,73 acres
of tidelands in Biloxi. The tidelands were of two
types: 4,03 acres were filled lands and 2.7 were
unfilled but scheduled to be filled for the Mirage casi-
no development.

Convevance of Public Trust Lands

The character of the 6,73 acres played an integral part
in the Secretary's decision to permanently convey the
tidelands. The filled 4.03 seres had been filled with
concrete prioe o World War 11, The concrete-filled
lanids wre considered “lost™ w the purpose of the pub-
lic trust because filling the lands prevented the use
and enjoyment by the people of Mississippi. These
acres, appraised at 31,32 million, fell under the filled
tidelands exception and were available for sale.
Mirage agreed o purchase the 4,03 aeres.

Mirage also sought ownership of an additonal
2.7 acres of adjacent unfilled land in order 1o provide
an even line for smooth docking. The Mississippi
DME and the Corps of Engineers granted Mirage a
permit wo fill the 2.7 acres,  When Mirage approached
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the Secretary of State for ownership of the lands, the
Secretary directed Mirage to seek approval and enact-
ment by the legislature. The legislature had recessed
for the summer, however, and Mirage wanted a gquick-
er alternative to the 2-slep process.

The Exchange

Clark analyzed the situation, acknowledging that
becawse the DME and the Corps granted the fill per-
mits, the remaining 2.7 acres would soon be lost w
the purpose of the public trust as filled lands, In
determining thiat a land swap was the best allernative,
Clark relied on the common law concept that lrustecs
can exchange an old asset for a new asset as long us
the new asset is of equal or greater value,

Clark determined that swappang the 2.7 acres for
land of greater value would not be subject to the two-
step process involved in a permanent conveyance of
public trust lands. Mirage jumped at the chance Lo
avoid the time-consuming legislative action.”

The Mississippi chapter of The MNature
Conservancy offered 1o act as the “go-between™ for
the exchange. The proposal required Mirage 1o give
the money for the combined 673 acres 1o The Nature
Conservancy, which in turn wounld purchase non-
udally alfected wetlands located uwpland from public
trust tidelands. The Nature Conservancy would then
convey the purchused uplands to the State of
Mississippi as public trust lands for the people of
Maszissippi.

Following a long-standing trustee practice,
Clark"s office sought court approval for the proposed
assel exchange, On May 6, 1996, the Chancery Cournt
of Harrison County ruled that Clark, as trustee, has
the suthority to exchange the lands. Clark recom-
mended that Mirage seck legislative ratification hy
approaching the legislature after it reconvened.
While Mirnge declined 1o petition the Legislatune for
after-the-fact approval, Clark's office notified the
Mississippi legislature of the exchange. The legisla-
ture did not officially respond 1o this notice, implied-
Iy consenting 10 the transfer of assets,

Clark and Mirage negotiated a $580,000 fee for
the transfer of the title 1o the 2.7 acres. In all, Mirage
paid $1.9 million 1o The Nature Conservancy, which
in turn bought land tracts that total 4,225 acres. The

total cost of the lands transferred o the public trust
tdelands program was 525 million.

The “MNew" Public Trust Lands

The scquired wetlands and surrounding uplands
are in four locutions across the Gull Coast. The
acquisition added 3,238 acres 1o the Hancock County
Marshes Preserve, In Harrison County, 223 acres
were added to the Wolf River Marshes Preserve.,
Finally, Jackson Coumy’s Pascagoula Marshes
Preserve grew by 764 acres.®  The Nature
Conservancy acquired this property fram private
owners, paying a million dollars less than the lands
estimated worth.?

Conclusion

By following commaon law trustee practices,
Secretary Clark created an alternative to the estab-
lished two step process necessary to convey trest land
o o private party, This is the only exchange of s
kind thus far but is deseribed as a "win-win™ for
Mississippi.!” The 4,225 acres of undeveloped, pris-
tine habilal better serve the purpose of the Mississippi
public trust,!! m

T feceny maere anbaout Mississippi Scdedaicds, visily the Seeretary
of Stare s homepage ad hitpaiwosow, sos stobe, ns s msasd
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g WATER LOG Joins the Web

http:/www.olemiss.edu/pubs/waterlog/

Thiz  year, the  Mississippi-
Adabima Sea Grant Legal Program
established its homepage to inform
imemel uvsers of the Program’s
mission. We imvite you o visit the
homepage 1o learn more about the
Sea Gramt Legal Program and
Wi Lo,

Pages ten and eleven provide o
sample of what you will see when
you visit our wehsite. The cover
page, figure |, provides links 1o the
Legal Program’s publications, fac-
ulty and stafT, and current rescarch

projects.  The “Coastal Links™
page containg useful links w other
internel sites with information on
ocean and coastal legal informa-
tion, scientific information, and
Organizaions.

The Welcome Page, figure 2,
features  introductory  material
about the Legal Program, the
Mississippi-Alobama Sea Grant
Consortiom, and the Mississippi
Law Research Institute. For those
of you who wish an on-line source
of Warer Lo articles, the WaTer

hiepfwwwselemiss edwpubsiwaterdog!

LoG page , figure 3, provides vis-
itars with the wext of articles found
in current and past issues of the
reparter,  As always, suggestions
for improvements 1o the legal
reporter are welcome,

By entering the World Wide
Web, we hope to become morne
accessible 1w our readers, Please
visit our wehsite and use the
*Comments” link o let us know
how we can betler serve you
through our web site and through
WaTER Lo,

Mississippi-Alabama Sea Grant Legal Program

EIR Larw Cender, University, M5 8677 Phoneistl) 2127775 For (6] 232-5267
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FACULTY & STAFF
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PRESS RELEASES

M5 LAW RESEARCH
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COMMENTS

Figure 1. Sea Grant Legal Program Homepage
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Mississippi-Alabama Sea Grant Legal Program

The Mississippi-Alabama Sca Grant Legal Program is funded by a grant from the U5, Department

of Commerce administered trough the Mississippi-AlabamaSea Cront Consoram, Mutching funids
are contributed by the State of Mississippi and the University of Mississppi,

The three major compenents of the Legal Progrum are:

L. Outreach and Advisory Services - The stall of the Legal Program respomd 1o research advisory requests
from other Sea Grant funded agencies as well as stale and federnl agencies dealing with marine resource
policy miatiers,

Scholarly Research - Legal Program attermeys contribute o the Geld of marine, ocean amd coastal legal
research through the publication of scholorly works (see It of Mississippa-Alabama Sea Grant Legal
Program funded research articles, monographs, and book chapters, )

Education and Training - The Legal Program’s altomeys Lm'nu-pm. in continuing educalion programs,
conference. and symposia which serve o educate policymakers, practitioners and Laypersons on issucs
of ocean, coastal and marine resources policy ssues, Atlormeys also train law studems in the ield of
acenn and constal luw,

Figure L. Welcome Fage
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WATER LOG
A Legal Reporter of the Mississippi-Alabama Sea Grant Consertivm
Muos Recent [sae: Volwme 17, Nimber 3

Girand Bay Mominated Estuanine Research Heserve
Paper Mill Prevails in Biver Dhoxin Suils

Adaskn Loses Battle for Submerged Lands

From Space Age 1o Ovean Age

Titanic Reaches the Mississippi

Shipwreck Muanagement in Mississppi and Alabans
Salvors Must Pay for Damaging Sea Grass

Hosok Review

Alabaima Legislative Updae 1997

Articles froim Past Tssues

Water Lo is a quanerly publication reporting on legal issues affecting the Mississippi-Alabama coastal
area. lis purpose is To erease ﬁlhli:' awareness and understanding of coastal problens wnd issoes.

I you woulsd m;: tos receive future issuwes of Water Log free of chasge, please send your name and address
1o Mississipni- University of Mmq.mpm Law Center, University, M5 38677,
ar contact ws vin g-nail; Mﬂlﬂﬂi&&ﬂﬂ- We welcome suggestions For topics you would like b see cove

cred in Water Log,
This waork is o result of research in pam by the National Ovesnie and stmosphence Administration, U5,

Drepartment of Commerce under Gram Number NASGRGOI2Y, the Mississippi-Alabama Sea Grant Consortism,
the State of Mississippd, and the University of Mississippi Law Center. The LS. Government and the Mississipp-

Alahama Ses Grant Consortium are authorized 1o produce and disinbute reprines potwithstanding any copynght
notation thot may appear hereon, The views expressed herein ae those of the authors and do not necessanly reflect

thi views of NOAN or any ol s sub-agencies,
Figure 3, Wiler Log Page




Credit Available: Old Fort Bayou Wetlands Mitigation Bank

Kristen M. Fleicher, £.00,

In November, 1996, the Missis-
sippi chapter of The MNature
Conservancy acquired over 1,700
acres in Juckson County, Missis-
sippi, 1o establish the Old Fort
Bavou Mitigation Bank, Since
hen, The Mature Conservancy hias
worked with the U5, Fish and
Wildlife Service and the U5,
Army Corps of Engineers to
launch Mississipp's first coastal
wetland mitigation bank. Located
six miles inland from the Gull of
Mexico, the bank offers wetland
“credits” 1o developers to compen-
sate Tor the unavoidable loss of
wetlands associated with constrc-
tion projects in Tour Mississippi
counties, The proceeds from the
sale of credits will allow The
Nature Conservancy to restore and
maintain the area in its historical
wiel savanna habitat

A. Mitigation Banking

Federal regulations define mitiga-
tiom banking as “wetland restora-
fion, creation, enhancement, and
preservation underiaken expressly
for the purpose of compensating
for unavoidable wetland losses in
advance of development actions,
when such compensation cannot
be achieved at the development
site or would not be as environ-
mentally beneficial ™!

Under the federal Clean Water
Act. a developer whose project
will alter or destroy wetlands must
apply for a permit from the Corps
of Engineers.? Corps regulations
require that the developer avoid

adverse impacts on wetlands, It
impacts are unavoidable, the appli-
cant must ake sleps necessary (o
minimize the impact on the wel-
lunds through restoration or reha-
bilitation. As a last resort, the
developer can compensate for the
destruction of wetlands by creat-
ing new wetlands. Corps regula-
tions favor that the applicant create
the new wetlands on the same site
im order to provide similar charae-
teristics and functions, 1T impossi-
ble, the developer may apply 1oa
mitigation bank such as Old For
Bavou o buy eredits” fo compen-
sate for the wetland losses.

B. Qualifying for Credit

Like other mitigation bank man-
agers, The Mature Conservancy
has discretionary authonity 1o sell
credits o developers, These cred-
its represent actual wetland
acrenge inside the bank area which
compensites for those unavoid-
able impacts to wetlands at the
development project arca.

The applicant may gualify for
credits by meeting o number of
requirements. First, the altered
habitat type must occur within the
mitigation bank area. Second, the
guality of the wetland destroyed
must meet the quality of that habi-
tat created in the bank, Third, the
hank wetlands must be able to
replicate the functions of the
destroyed wetlands.  These
requirements ensure that the
replacement wetlands conform to
the destroved ones and that the
bank does not result in a net loss of
wetland henefits and functions.

The Mature Conservancy will
determine the value of the wetlamd
which is lost, If the wetland is par-
ticularly viluable o an ecosyslem
or a species, then the developer
may have o buy additional aereage
in the mitigation bank (o compen-
sate.

C. Why Old Fort Bayou?

In choosing o bank site, The Nature
Conservancy considered several
factors including diversity of habi-
tat, contribution of wetland func-
tions, and case of restoration and
management. Old Fort Bayou
offered an attractive site Tor three
TERSS.

Composition, The purpose of
ihe bank is to replace the chemical,
phyaical, and hialogical functions
ol wetlamd and :LL|1.|'.1li|: resources
to compensate for the loss of these
functions at impacted sites, For
this reason, il wis entical that the
(M Fort Bayou site Tall within the
same coastal ecological wnit and
comiain similar wetland and souat-
ic habitats to those found in the
Mississippi coastal counties. The
habitat types located within the
O1d Fort Bavou site include the
pine dominated forested wetland,
hardwood dominated forested wet-
land, pitcher plant emergent wet-
land, and emergent marsh. To be
eligible for eredit purchase, the
impacted area must match one of
ihiese habitat typies.

Mississipgi Sandlall Crane
Refuge. Old Fort Bayvou will no
only compensate for wetland Joss-
es of coastal habitats but will also
provide a habitat corridor for the
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endangered Mississippi sandhill
crane, The O0d Fort Bavou site
adjoins two portions of the
Mississippi  Sandhill Crane
Wildlife Refuge, managed by the
L5, Fish and Wildlife Service 1o
preserve habitat for the Mississippi
sandhill crane, The lands repre
sent critical habitat for the crane,
which was lizted as on endangered
species in 1973, Histoncally nest-

ed in small colonies along the gulf

coastal plain in Louisiana,
Mississippi. and Florida, the
Kefuge now harbors the anly
hrl.‘f_'l.[iIiL‘: |'||:-]'|||Ii|.|i-,'||1 ol the
Mississippi sandhill crane.

By locating the Old Fort
Bavou site in between the Crane
Refuge units, the bank reaches
several objectives, The Bank sile
makes the Refuge easier to man-
age since it is no longer discon-
nected londs. Also, it furthers the
objectives of the National Wildlife
Refuge System in providing breed-
ing ground and habitat for the
samdfill crame. Finally, The Nature
Conservancy will receive valuahle
assistance from the Fish and
Wildlife Service in restoring and
muaniging the hank lands,

Fresswees of Developrment.
Finally, the Old Fort Bayou

Bank is primely located o allevi-
ate development pressures of
Mississippt coastal counties,

Posttioned near cozstal towns
experiencing growth pressures, the
bank achieves two purposes, First,
developers in the coastal counties
have an additional mitigation
oplion when applying for a wet-
lamd permit. Second, the site has
the potential to compensate for
much of the wetland loss inherent
in heaw ¥ 1||.'.'|.'|.'.!|r|'|r||n.':|||_

I Odd Fort Bayou®s Future

The Nature Conservaney devel-
l::lF!lL‘l.l a4 nmEnageimenl !ﬁ].;m Ly pproe-
vide the goals, objectives, and
maintenanee strategies for the
Bank. The management plan
includes land scquisition, site
assessment, inventories, and
restornton and conservation p-l;m:-i,
Restoration will inelode removing
roads, Nlling ditches and canals,
momiterng, and scquisition and
protection of important habitats
aulside of the bank ares 10 offsel
cumulative impacts resulting from
rapid growth and development.

In coordination with the Fish
de Wildlife Service, The Nature
Conservancy has begun restoration
of the Old Fort Bayou arca. The
Fish & Wildlife Service manages
the refuges on cach side of the mit-
ization bank and will play o major
role in restoring the mitigation
bank area, So far, activities include

Flwl 13 |

the removal of trees, prescribed
burming, and the creation of water
contrel features

E. Conclusion

Developed in the carly 19805
as 4 mechanmism o compensate
for unavoidable ady Crse i|1'|!'|'g|_'1't;
develop-
ment activities, wetland mitigation
hanks represent o method of
off-site creation, restoration, and
enhancement of wetlands
porters herald the banking concept
as & means of expediting the per-
milting process for development
which aliers or destrovs wetlands
Old Fort Buavou represeinls o
unigque way for The Mature Con-

associaied with future

Sup-

servancy and developers in costal
countics o mamtiin the chemical,
phyvsical, and Mological functions
af the wetland  and
resources of the Mississippi Gulf
Clkisl W

.||.|1|:.'|I:i-.'

EMINOT S

. Federal Gindance for the
Establishment, Use anad Opierition of
Mitigation Banks, 60 Fed Reg
SH,G05 { 19495),

2. Federal Water Pollution Conirg
Act, 33 LLS.C § 13 1990,




U.S. Amends Tuna Dolphin Law

Kriztenn M. Fleteher, J.I2.

O Augoar 19 1997, President Clinton signed into
Law the International Dolphin Conservation Program
Act (IDCPALD The law amends the Marine Mammal
Protection Act to implement an intermational agree-
ment governing tuna fishing in the eastern tropical
Facific Ocean (ETP). The IDCPA revises current law
in four ways: first, it significantly changes the defini-
tion of “dolphin-safe™ fishing methods for purposes
of tuna labeling; second, it retracts the embargo on
imported wine caught with purse seine nets under cer-
tain circumstances; third, it establishes a Conservation
Progrum requiring limns on dolphin monalicy: and,
fowrth, it requires the Secretary of the Interior 1o con-
duet a study to determine the population of stocks in
the ETF and the effect of tuna fishing methods on the
stocks. The IDCPA represents a new chapler in LLS.
legislative efforts o provide for international tuna
harvesting while mantaning low levels of associated
dolphin mortality.

Tuna-Dolphin Regulation in the ETP

Tuna Harvesting in the ETP The backdrop for the
passage of the IDCPA includes a diverse set of inter-
national and domestic laws and agreements aimed at
lowering dolphin mortality in the ETFE. The ETP is
comprised of more than 5 million square miles of
ocean between Chile and Southern California, inelud-
ing domestic and inemational waters. For unknown
bislogical reasons, mature yellowfin una swim below
dolphins in the ETFE. In the 19508, fishermen began
exploiting this unique relationship.

Lising the dolphins as locators for the schools of
tung, fshermen chased the dolphins, encircling both
dolphins and the accompanying tuna in extensive
purse seine nets. The net's bottom and wp edges were
then bunched up like a drawstring purse, trapping
hath fish and dolphins. Dolphins often became entan-
gled an the net, seriously injured, or drowned. Dunng
the 19605, the introduction of speed boats, heli-
copters, and lorger neis dramatically increased the
efficiency of the tona catch bul resulied in as many as
SO0,000 dalphins deaths annually.?

=

United Srates Response to Dolphin Mortality.,
Recognizing the high mortality rate, in 1972,
Congress passed the Marine Mammal Protection Act
to reduce the dolphin Kills “to levels approaching
zero” by requiring permils and a Dxed maximum for
dolphin kills.* Congress also passed the Dalphin
Protecoon Consumer Information Act, prohihiting
use of the “dolphin =afe” labsel of the wing was harvest-
ed by the purse seine method 3

Due to the lack of effons o reduce ETP dolphin
mortality, during 1990 and 1991, the ULS, implement-
col tuma embargoes on several Latin American coun-
trics, holding their boats responsible For the high mor-
tality rates. An international trade panel found the
embargo illegal, increasing international pressure to
amend LS, policies.

This pressure led the LS. 1o sign the Panama
Decluration in 1995, The Panama Declaration sough
to: i 1) officially adopt an international standard for
daolphin mortality; (2) set the cap on annual dolphin
mortality at 5,006 in the ETP purse seine fishery for
yellowhin tuna: and (3 allow wse of the “dolphin-
safe” label when hish are cavght in accordance with
the cap. The IDCPA is the LS. codification of the
terms of the Panama Declaration.

The IDCPA

The IDCPA codifies the provisions of the Panama
Declaration and creates the International Dalphin
Conservation Frogram.

1. feerermtioieal Dafpliine Conservarion Program

Under the IDCPA, the Secretary of the Inferor must
seck a binding international agreement 1o establizh
the International Dolphin Conservation Program. The
Conservation Program incorporates the terms of the
Panama Declaration requiring that the total annual
dolphin mortality in the purse seine fishery for vel-
low in i in the ETP not exceed 5,006, Tn addition,
the Program establishes per-stock per-year dolphin
maortality limits and annual dolphin monality limics
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for cach vessel, The Act provides incentives to vessel
captains o reduce dolphin deaths and injury 1o elimi-
nate dolphin mortality. Finally, it mandates that if a
maortality limit is exceeded, all sets on dolphins shall
ciense for that fishing year,

2. Retracting the Emlwerge

The IDCPA allows the countres sanctioned under the
LIS, tuna embargos back into the U5, market vmder
certain conditions. The Act lifs embargos Tor those
exporting nations which provide specific documenta-
tiom and which are members of the Conservation
Program.

Fiest, the nation must show Ot the tena weas hare
vested after the effective date of the IDCPA by vessels
which participate in the Conservation Program. In
acddition, the harvesting nation must be a member af
the Inter-American Tropical Tuna Commission
(IATTC), meet the abligations of the Conservation
Program and the ablipatnons of membership in the
IATTCS Finally, the nation must show that the total
dolphin mortality limits do not exceed the limits set
umder the Conservation Program.

3 Dalphin Safe Labeling Changed

Im one of 1ts more controversial provisions, the
1DCPA amends the provisions of the Dolphin
Protection Consumer Information Act, Prior (o the
IDCPA, tuna harvested by chasing and netting dol-
phing could not be sold under guise of the dolphin-
safie labsel, The IDCPA prohibis the vse of dolphin-
safe lubeling by a vessel fishing in the ETP using a
pursc scine net “unless the tuna meets the require-
ments for heing considered dolphin-safe”™ under the
IPCPAS Tuma is dolphin-safe iF it is accompanied by
a wrilten statement executed by the vessel caplain or
an observer providing certification that the observer
did not witness dolphins Killed or seriously imjured
during e seis in which the tuna were caught,

To ensure success, the IDCPA requires the
Secretary to establish a domestic tracking and venfi-
cation program to track tuna labeled under the
Dolphin Protection Consumer Information Act. [f the
Secretary determines the use of a label is substantial-
Iy undermining the goals of the Conservation
Program, he must report such determination (o

Congress for action. Also, the IDCPA authorizes the
Secretary 1o issue findings of whether the intentional
deployment on or encirclement of dolphins with purse
seine nets is having a significant adverse impact on
any depleted dolphin stock in the ETR

4. Dedphin Popadation Study

Finally, the IDCPA requires the Secretary (o conduct
stdies 1o ensure dolphin stocks do not suffer wnder
the amended provisions, Under the Secretary's guid-
amee, the Mutional Marine Fisheries Service will
undertake a three year population study of stocks.
The study will determine if intentional encirclement
and chase has a significant impact on any depleted
dolphin stock in e ETE

Conclusion

By passing the 1DCPA, US. lowmakers have made
significant changes o current law regulating dalphin
mortality in the ETE. The Act's stated objective of
ero dolphin deahs as o result of wna harvesting
iy b imipossible. Some commentatons argue st
the law s counterprodoctive oo s lofty objective
because the Act remaves the embargo and the wugher
standards for vse of the dolphin-safe label, They con-
femd that the revised law provides Liddle incenfive 1o
comply with moraliy limits. Its remaing o be seen
whether ithese amendmenis will decrease dolphin
mortality, m

ENDNOTES
. Pub. L. Mo, 10522, 111 Star, V122 foodified as amended
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Federal Legislative Update 1997

Kristen M. Fleicher, S0

The following is a summary of coastal, fisheries, water and natural resources related legislation enacted
during the first session of the 105ih Congress,

105 Pub. L. 18 - 1997 Emergency Supplemental Appropriations Act
Provides for the following:

* assistance for red tide damages;

«  funds o implement the Magnuson=5Stevens Fishery Conservation and Management Act;

* amendment w Section 101 of the Manne Mammal Protection Act (16 US.C. § 1371) by adding the “good
samaritan exemption” allowing twkings of 2 marine mammal if the twking is imminently necessary to avoid
injury or death 1o a marine mammal entangled in fishing gear or debris; reasonable care ensures the safe
release of the manne mammal and no further injury; and the taking is reported o the Secretary.

¢ puthority o federal agencies o defer consultation under the Endangered Species Act (16 ULE.C. § 1531
ef e b il the ageney is repairing a Mood control progect o avoid threat to human hves and property; and

#  funds o the Fish and Wildlife Service Tor fish replacement after natural disasters and for
payments o privite landowners for use of restored wetlands,

105 Pub. L. 33 - Balanced Budget Act of 1997

Section 9201 extends tonnage duties on vessels entening the ULS. from a foreign port from 1998 10 2002,
105 Pub. L. 34 - Taxpayer Relief Act of 1997

Section 902 repeals the tax on diesel fuel used in recreational boats effective Janvary 1, 1995,

103 Pub. L. 36 - National Geologic Mapping Reauthorization Act of 1997

Amends the National Creologic Mapping Act of 1992 (43 ULS.C. § 316 e seq. ) 1o establish a national cooper-
ative geologic mapping program between the U5, Geological Survey and states, The 1992 Act establishes an
advisory commiiies 1o siudy potential environmental damage before specific projects commence,

105 Pub. L. 42 - International Dolphin Conservation Program Act

See page M for comprehensive analvsis and Wstory,
The Act amends the Marine Mammal Protection Act (16 US.C.§ 1361 e seq.) oo

* authorize issuance of permits (o purse seine fishing vessels for the taking of dolphins;
+ redefine “dolphin-safe” for purposes of tuna labeling;

«  eatablish a Conservation Program setting dolphin mortality limits; and

« eliminate the han on imports of tuna from those nations that comply with the Program.

Al
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105 Pub. L. 57 - National Wildlife Refuge System Improvement Act of 1997
Amends the National Wildlile Reluge Svatem Administration Act of 1966 (16 US.C.§ 668 (dd) ef seq.) 1w

« require the Secretary to monitor the status and trends of fsh, wildlife, and planis in each refuge;

*  reguire comprehensive conservation plans for each refuge, considering hish and wildlife disinbution, plant
populations, archacological and cultural values, and habitat problems: and

« authorize the Secretary o emporanly suspend any refuge activity when necessary o protect the health
ancd safety of the public or any Gsh or wildlife population,

105 Pub. L. 62 - Encrgy and Water Development Appropriations Act

Appropriates funds for river, harbor, and shore pritection and mantenance, flood control, and water develop-
ment projects inclwding Natchez Bluft, Mississippi: Walkinh Bluff, Mississippiz Sardis Lake, Mississippi: Red
Fiver Waterway, Louisiana; Panama City beaches, Flonida; Tampa Harbor, Florida.

105 Pub. L. 104 - Apalachicola-Chattahoochee-Flint River Basin Compact

Grants the consent of Congress 1o the Apalachicola-Chattahoochee-Flint River Bosin Compact between
Alabama, Flerda, and Georgia to apportion surface waters and engage in water planning.  Federal agencies
must assist in the development of the allocation Tormula used o determine an equitable apportionment of sur-
fce water. Upon passage, 1997 Alabama Acts 67, the Alobama law authorizing the Compact, took effect.

1015 Pub. L. 105 - Alabama-Coosa-Tallapoosa River Basin Compact

Grants the consent of the Congress o the Alabama-Coosa-Tallapoosa River Basin Compaet between Alahama
and Georgia o apportion surface waters and engage in water planning, Federal agencies must assist in the
development of the allocation formula used w determine an equitable apportionment of surface water. Upon
passage, 1997 Alabama Acts 66, the Alabama low authorizing the Compact, ok effect.

105 Pub. L. 119 - Departments of Commerce, Justice, and State Appropriations Act

Section 616 limis rawler fishing by prohibiting the vse of federal funds o ssoe or renew a fishing permit for
any fishing vessel greater than 165 feet in length, 750 tons, with engine capability of 3,000 horsepower or
more, engaging in fishing for Atlantic mackerel or herning,

TREATY RATIFICATION

L.S. - Mexico Treaty on Maritime Boundarics
See compreliensive analysis on page .

On October 23, 1997, the Senate ratified the Treaty on Mantime Boundares between the United States of
America and the United Mexican States, signed at Mexico City on May 4. 1978, agreeing 10 boundary delim-
iation of the Gull of Mexico with respect to deepwater drilling of petroleum reserves.
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RESOLUTIONS

The House passed the following resolutions relating 1o ocean and coastal issues, A resolution is a formal
expression of the will ar opinion of the House which does not carry the force of an enacted law.

Houwse Concurrent Hesolution 8
Expressing the Sense of Congress With Respect to the Significance of Maintaining the Health and
Stahility of Coral Reef Ecosystems,

The House recognizes the significance of maintuining the health of coral reef ecosystems through

*  discouraging unsustainable fisheries or other practices harmful o coral reefs and human health; and

= coordimating coral reel activities of Federal agencies, scademic imstitutions, noen-governmental
organizations, and industry.

House Concurrent Resolution 124
Expressing the Sense of Congress Regarding Acts of Hlegal Aggression by Canadian Fishermen with
Respect to Pacific Salmon Fishery.

The House condemns the July 1997 acts of Canadian fishermen who blocked the passage of a United States
vessel, The House recommends that the President protect the interests of the United States Pacific salmon
fishery, prevent any further illegal or harassing actions, and resume treaty negotiations,

House Concurrent Resolution 131
To Express the Sense of Congress Reparding the Ocean,

The House recognizes the U5, responsibility 10 promote stewardship of ils ocean resources. The resolution
encourages federal agencies o take advantage of 1998 as he Intermational Year of the Ocean 1o review man-
agement programs, streamling inleragency cooperation in marine research, and develop scientific, education-
al, and resource management programs to advance the exploration of the ocean,




Lﬂgﬂiﬂppe (a little something extra)
Around the Gulf . . . Ny

The Gulfl was plagued by red tide events dunng the fall of 1997, The Texas Department of Health banned
clam, ovster, and mussel harvesting along the lower Texas coast and estimated that red tides have killed 14
million fsh since lae Sepltember. A red tide event is also blamed for the death of 9 manatees near the mouth
of the Caloosahatchee River in Lee County, Florida.

Florida fishermen have developed a tarp-seine net {plastic tarps and mesh sewn together) which is legal even
under the siate’s ban on net fishing, This year, the Florida legislature established o lmited pilot three-vear
tarp-net fshery, autherzing tarp-seine quotas on nine species, including the ladyOsh and menhaden.

On September 9, Florida Governor Lawton Chiles and the state’s cabinet voted that Coastal Petroleum
Company must first post 2 $4.25 hillion bond 1o cover environmental costs before it may drill an exploratory
oil and gas well in the Gulf of Mexico,

In early October, 1997, the Texas Department of Parks and Wildlife confirmed the presence of non-native
Pacific white shrimp in Matagorda Bay, Cultivated by shrimp aguaculture operations, the species may have
escaped from one of the four shrimp farms in Matagorda Bay.

O Cxtober 20, & sea tuntle with a chain attached washed ashore on a Texas beach, suffering from mutilations,
In November, eighteen sea turtles washed ashore, thirteen of which were endangered Kemp's ridleys with
similar mutilations, The Natonal Manne Fisheries Service 15 offerning rewards for information which leads to
i wrrest.

In Movember, Flonda and MNOAA announced an emergency rule to prevent vessels fifty meters or greater in
lewgth from anchoring on living coral within the Florida Keys National Marine Sanctuary.

Around the Nation and the World . . .

During this term, the Supreme Court will hear argumenis from the staies of Mew York and Mew Jersey (o deter-
mine who has sovercignty over filled areas of submerged lands of Ellis Island.

The fzh-killing microbe, Pliesteria piscicida, was responsible for the closing of three mid-Atlantc waterways
andl the decline of seafood sales this fall. Scientists attribute Pliesteria and toxic algae blooms 1o an increase
in nonpoint source pollution runoff and increasing water temperatures due 1o global warming.

In October, the International Whaling Commission adopted a quota that allows the Makah Indian Tribe a
five=vear abenginal subsistence humt of an average of four non-endangered gray whales a vear.  The
Washington State tribe will use both amd hont only for subsistence, nol commercial trade.

On November 13, the National Marine Fisheries Service, acting under authority of the Magnuson-Stevens Act,
declured a commercial fishery failure in the Bristol Bay and Kuskokwim region of Alaska as a result of poor
runs of sockeye and chum salmon,




ATER LOG (ISSN 1097-0649) is a quarterly publication reporting on legal issues affecting
the Mississippi-Alabama coastal area. Is purpose is o increase public awareness and understanding of
constal problems and issues,

If you would like to receive future issues of WATER LOG free of charge, please send vour name
and address ;. Mississippi-Alabama Sea Grant Legal Program, University of Mississippi Law Center,
University, MS 38677, or contact us via e-mail: waterlog@olemiss.edu. We welcome suggestions for
Lopics vou would like w see covered in WATER L0,

This work is o result of research sponsored in part by the National Oceanic and Atmospheric
Admimstration, U.S. Department of Commerce under Grant Number NASOGRGI2Y, the Mississippi-
Alabama Sca Grant Consortium, the State of Mississippi, and the University of Mississippi Law Center.
The LS, Government and the Mississippi-Alabama Sea Grant Consortinm are authorized 1o produoce
and distribute reprints potwithstanding any copyright notation that may appear hereon. . The views
expressed herein are those of the authors and do not necessarily reflect the views of NOAA or any of i1=
sub-agencies. Images on pages 4 and 13, copyright, Crystal Graphics, New Jersey.
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